	
 COURT OF WASHINGTON

FOR 


	

	
 Plaintiff

 vs.


 Defendant.
	No.


Order on Motion Re: Vacating Conviction - Treaty Indian Fishing Rights

 FORMCHECKBOX 
 Granted (ORVCJG)

 FORMCHECKBOX 
 Denied (ORVCJD)

Clerk's Action Required


I.  Basis
This matter came before the court on applicant's motion for order vacating the defendant’s misdemeanor, gross misdemeanor, or felony conviction/s relating to the regulation of fishing activities pursuant to 
RCW 9.96.060.  The applicant is the  FORMCHECKBOX 
 defendant  FORMCHECKBOX 
 the family member of the defendant, who is deceased  FORMCHECKBOX 
 the official representative of the tribe of the defendant, who is deceased.  The court heard argument of the parties, if any, and considered the relevant case records and files, and the pleadings submitted on the matter.

II.  Findings
2.1
 FORMCHECKBOX 
  Adequate notice  FORMCHECKBOX 
 was   FORMCHECKBOX 
 was not given to the appropriate parties and agencies.

2.2
Defendant 
 satisfied the following requirements of RCW 9.96.060:
 FORMCHECKBOX 
  Prior to January 1, 1975, the Defendant was convicted of  
Cause No: ___________ Count No: ____ Offense: __________________________________
Cause No: ___________ Count No: ____ Offense: __________________________________
Cause No: ___________ Count No: ____ Offense: __________________________________
The State of Washington has been enjoined from taking enforcement action under the statutes or rules listed above to the extent that it interferes with a treaty Indian fishing right as determined under United States v. Washington, 384 F. Supp. 312 (W.D. Wash. 1974), or Sohappy v. Smith, 302 F. Supp. 899 (D. Oregon 1969), and any post-trial orders of those courts, or any other state supreme court or federal court decision (explain here and cite or attach any such additional or later cases or orders to this order):


.
 FORMCHECKBOX 
  The defendant claimed to be exercising a treaty Indian fishing right at the time of arrest.
 FORMCHECKBOX 
  The defendant is/was a (name of tribe or nation) _______________________________ Indian whose Tribe and tribal members may exercise treaty Indian fishing rights at the location where the offense/s occurred under reserved rights of the treaty identified in the application.  
 FORMCHECKBOX 
  Other: 



.

III.  Order
Based on the above findings, the court:

3.1
 FORMCHECKBOX 
  Denies the application. 

3.2
 FORMCHECKBOX 
  Grants the application.  The court vacates the conviction records of the offense/s listed in paragraph 2.2.
The court also orders that:

3.3
 FORMCHECKBOX 
  The defendant's guilty plea for the offense/s listed in paragraph 2.2 is withdrawn and a not guilty plea is entered.


 FORMCHECKBOX 
  The guilty verdict for the offense/s listed in paragraph 2.2 is set aside.

3.4
The charging document is dismissed and the judgment and sentence is vacated for the offense/s listed in paragraph 2.2.

3.5
The defendant shall be released from all penalties and disabilities resulting from the offense/s listed in paragraph 2.2, and the conviction/s of the offense/s shall not be included in the defendant's criminal history for purposes of determining a sentence in any subsequent conviction.  However, the conviction/s may be used in a later criminal prosecution.

3.6
For all purposes, the defendant may state that he or she has never been convicted of the offense/s listed in paragraph 2.2.

3.7
 FORMCHECKBOX 
  The applicant has paid costs incurred by the court and probation services in the amount of $__________.


 FORMCHECKBOX 
  The applicant is indigent and costs are waived. RCW 9.96.060(6).

3.8
The clerk of the court shall immediately transmit a certified copy of this order to the Washington State Patrol and to ____________________________________________________(local law enforcement agency) which agencies shall immediately update their records to reflect the vacation of the conviction/s of the offense/s listed in paragraph 2.2.  The Washington State Patrol shall transmit a copy of this order to the Federal Bureau of Investigation.  The Washington State Patrol or local law enforcement agency may not disseminate or disclose a conviction that has been vacated under RCW 9.96.060 to any person, except to other criminal justice enforcement agencies.  RCW 9.96.060(7).

Dated:  





Judge/Commissioner
Submitted by:

Applicant/Attorney for Applicant/WSBA # 

Print Name
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